[image: image1.jpg]Simons Muirhead & Burton

Delivering innovative, practical solutions

News




	All Inclusive
	March 2012


Statutory codes on public sector duty scrapped
The Equality and Human Rights Commission has announced on its website that while it was intending to produce further statutory codes of practice on the Public Sector Equality Duty, those pla ns have been scrapped as the Government feels further statutory guidance may be too much of a burden.

The Equality and Human Rights Commission has announced that it is no longer able to proceed with its plans to produce further statutory codes of practice on the Public Sector Equality Duty (PSED). The Government is keen to reduce bureaucracy around the Equality Act 2010, and feels that further statutory guidance may place too much of a burden on public bodies. Although the Commission has powers to issue codes, it cannot do so without the approval of the Secretary of State, as it is reliant upon Government to lay codes before parliament, in order for them to be statutory.

It is the Commission’s view that, rather than creating a regulatory burden, statutory codes have a valuable role to play in making clearer to everyone what is and is not needed in order to comply with the Equality Act. However, as this is no longer an option, it feels the best solution is to issue its draft codes as non statutory codes instead. These non statutory codes will still give a formal, authoritative, and comprehensive legal interpretation of the PSED and education sections of the Act and will make it clear to everyone what the requirements of the legislation are.

Limited progress in EU female Board presence

One year after EU Justice Commissioner Viviane Reding called for 'credible' self-regulatory measures, the latest progress report shows there has been limited progress towards increasing the number of women on company boards in the EU.

Just one in seven board members at Europe's top firms is a woman (13.7%) according to Women in economic decision-making in the EU: Progress report. This is a slight improvement from 11.8% in 2010. However, according to the report it would still take more than 40 years to reach a significant gender balance (at least 40% of both sexes) at this rate. The report comes one year after EU Justice Commissioner Viviane Reding challenged publicly-listed companies in Europe to voluntarily increase the number of women in their boardrooms by signing the 'Women on the Board Pledge for Europe'. Reding, said “Personally, I am not a great fan of quotas. However, I like the results they bring” and the Commission has launched a public consultation seeking views on possible action at EU level, including legislative measures, to redress the gender imbalance on company boards. The public consultation will run until 28 May 2012. 
Women on boards in the UK: one year on

Following the announcement of the EU consultation on board gender imbalance, Lord Davies published the first annual progress report on his review of Women on Boards in the UK. Although progress has been slow in the EU, since the Davies review was published a year ago, the largest-ever annual increase in the percentage of women on boards has been seen in the UK.

The report tracks the progress that has been made against each of Lord Davies’ ten original recommendations. Since the review was published a year ago, the progress report, Women on Boards 2012, shows the largest-ever annual increase in the percentage of women on boards. Lord Davies said: “I believe that we are finally seeing a culture change taking place right at the very heart of British business in relation to how women are seen within the workforce. Some excellent work has taken place .. however, I must also emphasise that efforts need to be ramped up and the speed of change accelerated if we’re to avoid Government interference.” As of the end of February 2012, within the FTSE 100: (i) women now account for 15.6% of all directorships, up from 12.5%; (ii) 47 female appointments have been made since publication of the women on boards report last February; (iii)  27% of all board appointments have been taken up by women, up from 13%; and (iv) just 11 all-male boards remain, down from 21

Implying ‘playing the race card’ was discrimination

In Royal Bank of Scotland PLC v Morris the EAT agreed with a tribunal's decision that a black employee, who complained about his manager's conduct, suffered direct discrimination when a senior manager commented without any factual basis that his complaint was about race discrimination. The comment was humiliating and based on a stereotypical assumption, and a white employee complaining about a black colleague would not have been treated in the same way. 
Mr Morris is black and of African-Caribbean ethnic origin. He raised a complaint about his manager, Mr Tighe, to Mr Tighe's manager, Mr Arnett. At a meeting, Mr Arnett, without any foundation said something to the effect that he understood Mr Morris to be alleging that Mr Tighe’s conduct towards him was connected with his race.  Mr Morris denied that he had made any such allegation.  He resented what he understood to be the suggestion that he was “playing the race card”.  Mr Morris’ subsequent grievance about Mr Tighe and Mr Arnett was dismissed. An employment tribunal upheld Mr Morris’ direct race discrimination claim. Mr Arnett's comment that Mr Morris was suggesting that Mr Tighe's conduct was racially motivated amounted to direct race discrimination. Mr Morris had said nothing to indicate that he was raising race as an issue, and Mr Arnett would not have made the same suggestion if a white employee was complaining about a black manager.
The EAT upheld the tribunal’s decision. Mr Arnett chose not to categorise Mr Morris' complaint about Mr Tighe as a simple complaint by one colleague against another, but viewed it as a complaint by a black employee against a white manager. This was genuinely demeaning. In addition, the EAT rejected the employer’s argument that the race issued would have been raised by Mr Arnett if a white employee had complained of treatment by a black manager. Mr Arnett acted in the way he did because of a stereotypical assumption that the only reason, or possible reason, that a black employee is complaining about his treatment by a white colleague is because he is alleging race discrimination.
‘Costs alone’ justification not permissible
In Woodcock v Cumbria Primary Care Trust the Court of Appeal held that the dismissal of a chief executive for redundancy without proper consultation to avoid qualifying for an enhanced pension was lawful age discrimination because the treatment was a proportionate means of achieving a legitimate aim. The Court also confirmed that  an employer cannot justify discriminatory treatment 'solely' on the grounds of cost alone.

In a merger of Trusts, Mr Woodcock was given notice of dismissal for redundancy before a consultation meeting took place when it was realised that notice given after Mr Woodcock's 49th birthday would expire after his 50th birthday when he would be entitled to an enhanced pension. 
The Court of Appeal agreed with the employment tribunal and the EAT that although this was age discrimination, it was a proportionate means of achieving a legitimate aim. The notice was not served with the single aim of saving money; it was served to give effect to the Trust's genuine legitimate aim to terminate Mr Woodcock’s employment on the grounds of his redundancy. It was also a legitimate part of that aim for the Trust to ensure that the dismissal also saved the Trust the additional element of costs that it would have incurred, if it had it not timed the dismissal as it did. The means chosen was proportionate in meeting the aim. The reasonable need of the Trust was to bring about the end of Mr Woodcock's employment without incurring cost to the taxpayer and although the discriminatory effect on Mr Woodcock was that he did not have a consultation meeting, consultation would have achieved nothing, because he wanted an alternative job that did not exist.
In giving it’s judgment, the Court also addressed the issue raised in the EAT, where the EAT commented that it did not find the ‘justification for discrimination cannot be on costs alone, it can only be on a costs plus basis’ proposition convincing. Firstly, as the EAT had rightly identified, this was not a ‘costs alone’ case, it was a ‘costs plus’ i.e. to serve the legitimate aim of making Mr Woodcock redundant and saving the taxpayer money in doing so. As to a ‘costs alone’ justification, the Court did not agree with the EAT’s view. Such a justification is not permissible. Judgments from the ECJ had made it very clear that an employer cannot justify discriminatory treatment 'solely' because of cost. In plain terms an employer cannot argue that it is cheaper to discriminate than not to discriminate.
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